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STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

COMMONWEALTH EDISON COMPANY
Docket No. 00-0259

implementation of a market-based alternative
tariff, to become effective on or before May
1, 2000, pursuant to Article IX and Section

)
)
)
Petition for expedited approval of )
)
;
16-112 of the Public Utilities Act )

OBJECTION AND
VERIFIED COMMENTS OF
ENRON ENERGY SERVICES, INC.

Enron Energy Services, Inc. ("Enron"), by its attorneys Piper Marbury Rudnick & Wolfe,
objects to the schedule adopted by the Hearing Examiner in the instant proceeding and, without
waiving any objection, submits its Veriﬁed Comments to the Illinois Commerce Commission
(“Commission”) regarding the petition for approval of a market-based alternative (“Petition™) to
the Neutral Fact-Finder (“NFF”) filed by C;)mmonwealth Edison Company (“Edison™) pursuant
to Section 16-112(a) and Article IX of the Public_ Utilities Act (the "Act"). |

Edison has failed to demonstrate that its proposal is just and reasonable. On its face,
Edison’s proposal is designed to improperly shift risks from Edison and its shareholders to
ratepayers and alternative retail electric suppliers (“ARES”). Further, the schedule adopted in
the instant proceeding violates due process and is contrary to the Commission’s rules,
Commission practice and Illinois law. As a result, the Commission should reject Edison’s

Petition.
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I
EXECUTIVE SUMMARY:
THE COMMISSION SHOULD
REJECT EDISON’S PROPOSED
ALTERNATIVE TO THE NEUTRAL FACT-FINDER PROCESS

The instant proceeding could reshape the face of competition in the electric markets in
Illinois for the foreseeable future. Regardless of the Commission’s dislike for the current NFF
process, it should resist the temptation to hastily embrace an unproven, untested alternative.
Serious questions exist regarding Edison’s proposal; the Commission should allow parties to
raise these questions and should demand answers before blindly adopting a proposal that likely
would undermine the development of competitive electric markets in Illinois. |

The Electric Customer Choice and Rate Relief Act of 1997 (“Custbmer Choice Act;’)
provides two alternatives for arriving at the starﬁng point for the calculation of market value: the
Neutral Fact-Finder (“NFF”) process, or the use of a market traded index. (See 220 ILCS 5/ 16;
112(a), (b)«(h).) Edison has proposed that the Commission approve an alternative to the NFF
that primarily is based upon two private posting services, Altrade and Bloomberg Power Match
(“Bloomberg™). Based upon its recognition of the insufficiency of these two services, Edison
proposes to further complicate the process by relying upon historic information obtained from
Power Markets Week’s Daily Price Report and the PJM Interconnection, L.L.C. Contrary to
Edison’s assertions, there is no reasonable assurance that its proposal will promote efficient
competition or provide its customers with any additional opportunities to save money. (See
Petition at 4.) Indeed, it appears that Edison’s proposal merely would shift the risk of price

spikes this summer from Edison to its customers.



Enron is a certified ARES, providing service to customers in the Edison service territory.
An inappropriate market index replacement for the current NFF process would harm Enron, its
customers and Illinois consumers. Edison has not presented sufficient evidence that its proposal
is superior to the NFF process. Further, Enron and other parties have been precluded from
conducting proper discovery, presenting testimony or cross-examining Edison’s witnesses.
Edison’s proposal is deficient on its face and lacks sufficient credibility to make it an appropriate
altemétive to the NFF process.

As the Commission contemplates reshaping the Illinois electric industry, the Commission
should be concerned about the following issues:

¢ Would Edison’s proposal allow parties to manipulate the markets? Edison asserts that it
would not, but it is Enron’s understanding and good faith belief that manipulation is likely to
occur because the markets represented by Altrade and Bloomberg are thinly traded and this
easily could be manipulated. Other problems are presented as a result of the proposed
“bid/ask” methodology and the discretion given to Edison to print the screens whlch would
be used in calculating the Market Value. : :

e Would Edison’s proposal reflect current Illinois electric prices? Edison asserts that it
would, but it is Enron’s understanding and good faith belief that Edison’s proposal would not
provide an accurate reflection of the price of electricity in Ilhnms — at either the wholesale or
the retail level.

e Would Edison’s proposal promote competition throughout Illinois? Implementation of
Edison’s proposal is not a statewide solution and would increase the lack of uniformity in
determining market values for Illinois electric utilities.

e Does Edison’s proposal encourage customer choice? On its face, Edison’s proposed
revised Rider PPO - Power Purchase Option (Market Index) does not lend itself to customer
understanding and implementation of this proposal on such short notice. Without adequate
time for consideration, approving Edison’s proposed tariffs simply would add to customer
confusion regarding the electric markets in Illinois. Indeed, Enron already has been forced to
field a variety of questions from customers who do not understand the way in which the
instant proceeding could impact their rates.

e Is Edison’s proposal contrary to law? The Customer Choice Act requires that any
alternative to the NFF be based upon an index, not historic data. The Customer Choice Act
also requires that the index reflect the prices in the market in which Edison’s customers buy
electricity. Edison’s proposal fails to meet these fundamental legal requirements.



Furthermore, by forcing the Commission to enter an Order in the instant proceeding prior to
May 1, 2000, Edison has ensured that any party who opposes its ﬁhng will not be able to
exercise its due process rights.

As the Commission is aware, on March 23, 1999, Edison filed a petition to approve an

alternative to the NFF based upon CINergy. (See Commonwealth Edison Company, Petition for

approval of an alternative methodology for calculating market values pursuant to Article IX and
Section 16-112 of the Public Utilities Act, ICC Docket No. 99-0117.) The markets represented
by Altrade and Bloomberg appear to be more thinly traded than the CINergy index that was
rejected by the Commission last summer. Of course, last year the Commission had the benefit of
a complete record and a thorough examination of the proposal, including a process that afforded
parties the right to conduct discovery, present evidence, cross-examine witnesses, and submit
briefs in accordance with the Commission’s rules of practice. In light of the thinly traded nature
of the markets represented by Altrade and Bloomberg, as well as the even greater potential for
abuse and manipulation, the lack of any third-party executor to protect against manipulation, and
the lack of complete record, the Commission should similarly reject Edison’s current proposal.
IL

EDISON’S PROPOSAL WOULD
ALLOW FOR MARKET MANIPULATION

The Commission should reject Edison’s proposed use of the markets represented by
Altrade and Bloomberg because they are thinly traded and leave open the possibility, indeed the
likelihood, of price manipulation.

The most significant problem with using prices in a low volume market for the
determination of market value is price manipulation. In a low volume market, the number of
contracts necessary to move the price would be relatively small. Additionally, in such a thinly

traded market, even good faith trades can result in price manipulation. The impact of just a few



trades could be inordinately significant in light of the fact that the markets have few, if any,
contracts that are being traded.

As a result of the schedule adopted in the instant proceeding, Enron has a number of
questions regarding the threat of price manipulation that cannot be answered through the
traditional means of discovery, testimony, and hearings. Edison’s proposal to fundamentally
reshape the market fails to include even the most basic information necessary for the
Commission to evaluate the proposal. For example, the Commission should have answers to the
following questions:

A, WHAT IS Tog VOLUME OF TRANSACTIONS CURRENTLY BEING
TRADED ON ALTRADE AND BLOOMBERG FOR THE EDISON TRADING POINT?

It is Enron’s understanding and good faith belief that a limited number of trades are
actually completed on the Altrade and Bloomberg systems. All other values were based on bid
and ask prices. Unfortunately, neither the Commission nor the parties to the instant proceeding
know what the volume is without discovery. Additionally, there is very limited history to
analyze whether the Altrade and Bloomberg forward prices reflect the actual market for power
and energy.

B. WHO ARE THE ACTIVE PARTICIPANTS
CURRENTLY TRADING ON ALTRADE AND BLOOMBERG?

It is Enron’s understanding and good faith belief that many major market participants do
not actively trade on Altrade and only sporadically trade on Bloomberg. It is entirely possible
that trades by Edison could dominate these systems, thus improperly skewing the price
calculations.

As the Commission may be aware, Enron has its own trading platform known as

EnronOnline, for energy trading in all of the active markets in the United States. Because of the



lack of liquidity in the Edison market, Enron traders do not even post forward market
information on the Edison hub on EnronOnline. Additionall&, since the launch of EnronOnline,
even the volume of transactions in the more liquid markets, such as PJM and CINergy, have
dropped significantly.

Price manipulation can occur from sources other than the utility. Anyone interested: in
the price of power and energy in the Edison service territory with sufficient financial means
would have the ability to manipulate price in a léw volume market where virtually.every trade
can affect the price. The fact that the trades need not be consummated provides even more
opportunities for market manipulation. For example, since the times that the snapshots will be
taken of the Altrade and Bloomberg systems are stated in Edison’s tariffs, parties with such
knowledge can revoke bid and ask prices and be able to manipulate the index price.

Active market pmicipants know that the Edison hub is considered to be illiquid and there
is no reason th believe that it is on the verge of becoming a liquid market. For this reason alone,
the Commission would be justified in rejecting Edison’s Petition.

C. DOES EDISON’S PROPOSAL ENSURE THE INTEGRITY OF THE “SCREEN PRINT”?

It is Enron’s understanding and good faith belief that the potenﬁal for price manipulation
is compounded by the lack of any independent third party executor for calculating the Market
Values utilized on either Altrade or Bloomberg. The daily screen prints of Altrade and
Bloomberg are subject to extreme manipulation due to the two hour window that is allegedly
required by the “manual” nature of the process. (See Petition, Exhibit A.) During this two hour
window, multiple screen prints can be made and then the number most favorable to Edison.

Enron seriously questions whether this two hour window is necessary or reasonable.




D. WHAT PROHIBITS EDISON FROM
DISPATCHING ITS GENERATION UNITS IN
A MANNER THAT IMPROPERLY WOULD AFFECT PRICING?

- It is Enron’s understanding and good faith belief that under Edison’s proposal the
potential exists for Edison to unilaterally take actions that improperly would affect pricing. The
Commission should reject Edison’s proposal unless and until such opportunities for abuse are
fully addressed.

Edison easily could devise schemes that would allow it to improperly profit from .its
generation assets. For example, prior to the March “snapshot” Edison could announce a
scheduled maintenance for one of its biggest nuclear units during the summer months, knowing
that such maintenance would not actually occur. The announcement will likely result in a price
increase. Edison then could enter into contracts to sell its power, based upon the prices reflected
in the Altrade or Bloomberg systems. At a later date, Edison could then announce that it has
delayed the previously scheduled maintenance, allowing the market price to drop to previous
levels. Thus, Edison would be able to deliver the power at costs much lower than the price
reflected in the PPO rates.

Enron seriously questions whether there are sufficient safeguards, due to the lack of any
independent third-party executor, to protect the integrity of Edison’s proposal.

HIL.

EDISON’S PROPOSAL DOES
NOT REFLECT CURRENT ILLINOIS ELECTRIC PRICES

As the Commission is aware, just last year, the Commission rejected Edison’s proposed
alternative to the NFF because it failed to accurately reflect the actual prices of electricity in the
Illinois markets. (See Order, ICC Docket No. 99-0171, at 16.) The Commission likewise should

question whether the Altrade and Bloomberg systems, Power Markets Week’s Daily Price



Report, and hourly price shapes of the PJM Interconnection, [..L.C. accurately reflect the Illinois
market. In this truncated proceeding, Edison has not provided any evidence that such systems do
accurately reflect the Illinois market. It is Enron’s understanding and good faith belief that the
systems used in Edison’s would not accurately reflect the Illinois market.

A. ARE THE MARKETS REPRESENTED BY ALTRADE AND
BLOOMBERG ACCURATE REFLECTIONS OF THE ILLINOIS MARKET?

The Commission should question whether the Altrade and Bloomberg systems reflect all
or substantially all of the transactions into and out of the State of Illinois or the Edison service
territory. Based upon the information submitted by Edison, it does not appear that either Altrade

‘or Bloomberg reflect the market in which Edison sells and customers in its service territory buy

electric povs.rer. and energy. Customers are not allbwed to buy electric po’wér and energy using
Altrade or Bloomberg. It is also Enron’s understanding and good faith belief that Altrade and
Bloomberg reflect an extremely small percentage of wholesale power trades that occur in
Illinois. |

B. Is UsE OF THE PJM INTERCONNECTION
APPROPRIATE FOR CALCULATION OF HOURLY PRICES?

The Commission should be inquiring whether the hourly price shapes of the PJM
Interconnection, L.L.C., Western Hub, Locational Marginal Price Data are an appropriate basis
upon which to calculate hourly prices for the Edison service territory. Based upon the
information submitted into the record by Edison, it does not appear that the PIM Interconnection,
L.L.C., Western Hub, Locational Marginal Price Data reflects the hourly prices in which Edison
sells and customers in its service territory buy electric power and energy. Edison has presented
no evidence to suggest that hourly pricing relationships between PJM (West) are applicable to

the MAIN region. Furthermore, Edison has not given any reason why the Commission should



endorse use of PJM (West) data, rather than data for the entire PJM system. However, Enron
and other parties have been precluded by the schedule adopted in the instant proceeding from
asking discovery questions, submitting testimony, or conducting cross-examination to answer
such questioﬁs.

C. IS POWER MARKETS WEEK’S DAILY PRICE REPORT
APPROPRIATE FOR CALCULATING THE OFF-PEAK MARKET PRICE?

The Commission should inquire whether the Power Markets Week’s Daily Price Report
is an appropriate basis upon which to calculate the off-peak market prices for the Edison service
territory. Based upon the information submitted by Edison, it does not appear that the Power
Markets Week’s Daily Price Report reflects the off-peak market in which Edison sells and
customers in its service territory buy electric power and energy. Unfortunately, Enron and other
parties have been precluded by the schedule adopted in the instant proceeding from asking
discovery questions, submitting testimony, or conducting cross-examination to appropriately
address such contested issues.

IV.

EDISON’S PROPOSAL FAILS TO
ENCOURAGE CUSTOMER CHOICE

Contrary to Edison’s assertions, its proposal fails to encourage customer choice.
Edison’s proposed revised Rider PPO does not lend itself to customer understanding, much less
proper implementation on such short notice. Without adequate time for consideration, approving
Edison’s proposed tariffs simply would add to existing customer confusion regarding the electric
markets in Illinois.

Customers and RES likely are in the midst of evaluating various options based upon the

currently effective tariffs that may no longer be applicable if the Commission adopts Edison’s



proposal. Additionally, there are likely many Edison customers who are not even aware of
Edison’s proposal and who have missed the very small window to intervene in the instant
proceeding. Regardless of the outcome of the instant proceeding, the Commission should
investigate precisely what, if anything, Edison has told its customers regarding the Edison
proposal. Since Enron and other parties have been precluded from conducting discovery and
cross-examining Edison’s witnesses, no other parties have the opportunity to ask these
fundamental and important questions about Edison’s proposal. The Commission should not
approve Edison’s proposal which based solely upon Edison’s bare assertion that it would
promote customer choice.
V.

EDISON’S PROPOSAL
IS NOT A STATEWIDE SOLUTION

Edison’s proposal is not supported by other Illinois electric utilities. This alone should be
cause for caution by the Commission. If Edison’s portrayal of its proposal is accurate, the
Commission should question why the other utilities have chosen to retain the NFF process.
Moreover, further eroding uniformity in the way in which transition charges are calculated would
discourage the development of competition across the state of Illinois. |

Adoption of Edison’s proposed tariffs would further exacerbate the problem of the lack
of uniformity among delivery service tariffs throughout the state. Since there is virtually no
competition outside of the Edison service territory, approval of Edison’s proposal would further
complicate and inhibit the development of competition in the other service territories in Illinois.
Chairman Mathias appeared to recognize this fact when he asked the following question to the
parties in the. instant proceeding:

The proposed tariffs contained in the Petition are applicable only to ComEd.
Given the current status of competition and choice in Illinois, how, if at all, would

10




the approval of this proposal affect the adoption of market index based tariffs to

determine market value by other electric utilities in Illinois as well as the

development of retail competition in service territories in Illinois other than the

ComEd service territory? '

As recognized in the March 30, 2000, Report of the Chairman’s Roundtable Discussions
regarding Implementation of the Customer Choice Act (“Chairman’s Report”), the lack of
uniformity between service areas is a “substantial barrier to competition.” (See Chairman’s
Report at 31.) The lack of uniformity raises the cost of customer acquisition, as ARES must
master different business practices, unique tariff provisions, and pricing schemes. (See id.)

Since the Edison proposal is not a statewide solution, the Edison proposal should not be
adopted; this is especially true given the expedited schedule adopted by the Hearing Examiner.
Instead, the Commission should strive for more uniform business practices and tariff provisions
on a statewide basis.

VI.
EDISON’S PROPOSAL IS CONTRARY TO LAW

The Customer Choice Act requires that any alternative to the NFF be based upon an
index, not historic data. (See 220 ILCS 5/16-112(a).) The Customer Choice Act further requires
that the index reflect the prices in the market in which Edison’s customers buy electricity. (See
id) Edison’s proposal fails each of these fundamental legal requirements. Because Edison’s

proposal is contrary to law, the Commission must reject it out of hand.

A. A COMPONENT OF EDISON’S PROPOSAL
Is IMPROPERLY BASED UroN HISTORIC DATA

As previously stated, the Customer Choice Act requires Edison’s tariff to provide for a
determination of the market value “as function of an exchange traded or other market traded

index, options or futures contract or contracts.” (See 220 ILCS 5/16-112(a).) As previously
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indicated, under Edison’s proposal the off-peak prices are to be based upon the Power Markets
Week’s Daily Price Report. Since the Power Markets Week’s Daily Price Report is based upﬁn |
historic data, not an exchange traded or other market index, options, or futures contracts, it is
contrary to the Customer Choice Act and must be rejected by the Commission.

B. CUSTOMERS CANNOT BUY IN
THE ALTRADE AND BLOOMBERG MARKETS

The Customer Choice Act requires that the index reflect the prices in the market in which
Edison sells, and its customers buy electricity. (See 220 ILCS 5/16-112(a).) Under Edison’s
proposal, customers cannot buy electricity using Altrade, Bloomberg .or_Power Market Week’s
Duaily Price Report. (See IIEC Objection to Edison’s Proposed Schedule, Exhibit Al) As such,
Edison’s proposal must be rejected as being contrary to the Customer Choice Act.

VIL

EDISON HAS FAILED TO
SATISFY ITS BURDEN OF PROOF

Edison has the burden of proving the justness-and reasonableness of its proj)osed tariff.
As the Commission is well aware, Section 9-201(c) of the Act provides: “The burden of proof
to establish the justness and reasonableness of the proposed rates and 6ther charges,
classifications, contracts, practices, rules or regulations, in whole and in part, shall be upoil the
utility.” (220 ILCS 5/9-201(c).) (Emphasis added.) - Even though the procedural scheduie
adopted for the instant proceeding allows only Edison to present'“evidénce,” and even though
that “evidence” was not subjéct to cross-examination, Edison still has failed to provide the
Commission with anything more than mere assertions made by its employees to support its

proposed alternative to the NFF.,
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Edison has failed to present sufficient evidence that its proposal is just and reasonable,
much less evidence that it is superior to the NFF process. Based upon the information submitted
solely by Edison, its present proposal is deficient in its methodology and lacks sufficient
credibility to make it an attractive alternative to the NFF process. Since Edison has failed to
satisfy its burden of proof, the Commission must reject Edison’s proposal.

Edison asserts that its proposal *(1) more accurately reflects the regional market in which
Edison sells and its. customers buy electric power and energy; (2) provides visible and current
price signals for all participants; and (3) enables both customers and suppliers to forecast future
mlarket values.” (See Petition at 3-4.) In ICC Docket No. 99-0171, Edison made the identical
assertions when it sought approval of an alternative to the NFF based upon the CINergy Index.
(Seé Commonwealth Edison Company, Petition for approval of an alternative methodology for
calculating market values pursuant to Article IX and Section 16-112 of the Public Utilities Act at
3-4, ICC Docket No. 99-0117.) After conducting a traditional Commission proceeding that
allowed for parties to conduct discovery, file direct and rebuttal testimony, participate in
hearings, and submit initial briefs; the Commission rejected Edison’s proposal finding that it
was not in compliance with the requirements of Section 16-112 of the Act. For many of the
same reasons, the Commission must reject Edison’s current proposal.

In ICC Docket No. 99-0117, the proceeding was conducted on an expedited basis over
the course of five (5) months, but parties were afforded an opportunity to condﬁct discovery,
present direct and rebuttal testimony, participate in two days of evidentiary hearings, file initial
briefs, and briefs on exceptions. In rejecting Edison’s proposal to base Market Values on the
CINergy hub last summer, the Commission was particularly concerned with the “less than

robust level of trading” in the CINergy market. (See Order at 16). (Emphasis added.) The
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Commission concluded that such a thinly traded market increases the possibility of market
manipulation. (See id. at 16.) The Commission was not convinced that the safeguards and
standards adopted by NYMEX were sufficient to protect against manipulation. Significantly, the
Commission warned that such potential for market manipulation could have a chilling effect on
the development of a competitive electric energy market in Illinois. (See id.)

Edison’s current filing appears as deficient, if not more deficient, than the CINergy index
proposal Edison filed last summer. Edison has not provided any evidence regarding the number
of trades, volume of trades or the likelihood of market manipulation associated with the Altrade
and Bloomberg systems. Edison failed to even provide the workpapers behind its current
proposal. Given the lack of evidence in this record, it would constitute reversible error for the
Commission to adopt Edison’s current proposal.

VIIL.

IF THE COMMISSION IMPLEMENTS EDISON’S
PROPOSAL, IT MAY LOSE ANY FUTURE JURISDICTION

If the Commission were to adopt Edison’s proposal, the Commission may not ever be
able to change or modify the tariffs. The Commission should be mindful of this fact if it decides
to adopt Edison’s proposal under this unprecedented procedural schedule, without the benefit of
a full and complete record.

Section 16-112(m) of the Act provides: “The Commission may approve or reject, or
- propose modifications to, any tariff providing for the determination of market value that has been
proposed by an electric utility pursuant to subsection (a) of this Section, but shall not have the
power to otherwise order the electric utility to implement a modified tariff or to place into effect
any tariff for the determination of market value other than one incorﬁorating the neutral fact

finder procedure set forth in this Section.” (220 ILCS 5/16-112(m).) While it appears that
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Edison is willing to file a “report” regarding the impact of its proposal, it does not suggest that
the Commission could modify the proposal once it becomes effective. Certainly the Commission
should not adopt a potentially permanent restructuring of the Illinois electric industry based upon
the scant, legally deficient record in the instant proceeding. | |
IX.
THE SCHEDULE ADOPTED BY THE
COMMISSION VIOLATES DUE PROCESS
AND JUSTIFIES REJECTION OF EDISON’S INDEX

PROPOSAL AS AN ALTERNATIVE TO THE NEUTRAL FACT-FINDER

The schedule adopted by the Hearing Examiner is unfair, illegal, inappropriate,
unrealistic, and unworkable, is unheard of in the experience of prior Commission proceedings
and violates parties' due process rights.

Edison’s petition improperly requested and the Commission improperly adopted a
schedule that violates due process and is contrary to the Commission’s rules, Commission
practice and Illinois law. Specifically, the schedule adopted does not allow adequate time for the
parties to fully address and analyze the issues, much less propose alternatives, and does not allow
for the Commission to be fully informed and have a full record upon which to deliberate on those

issues.

A. THE SCHEDULE ADOPTED IS UNWORKABLE
AND CONTRARY To CoMMISSION RULES AND PRACTICE

Clearly, the schedule adopted for the instant proceeding is unworkable. Edison filed its
petition on Friday, March 31, 2000, secking an order by April 27, 2000, allowing the
Commission and interested parties less than one month to deliberate on both factual and policy
issues that would significantly alter in mid-stream the landscape of the competitive marketplace

in Illinois.
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The schedule adopted for the instant proceeding is unlike any seen in the history of

Commission practice, especially for a rate proceeding of such magnitude. Contrary to

Commission practice, the schedule adopted:

Does not allow for any discovery, even though Edison failed to file any workpapers
to support its proposal;

Does not provide for the filing of any testimony by any party except Edison;

Provides insufficient time for the parties to prepare and present a comprehensive
response to Edison's proposal,;

Does not permit interesteci parties to respond by testimony to one another's testimony;

Does not provide for cross-examination of Edison’s witnesses;

Does not even provide for initial or reply briefs;

Does not allow sufficient time for the preparation of briefs on exceptions and reply
briefs on exceptions;

Does not permit adequate time for deliberation by the Hearing Examiner;

Essentially forcc_es the Hearing Examiner to adopt in total the Proposed Order attached
to Edison's petition;

Does not permit adequate time for deliberation by the members of the Commission.

This schedule requires the Commission to make fundamental legal and policy decisions

that will determine the future structure of the electric industry in the State of Illinois without the

benefit of cross-examination or the orderly presentation of alternative viewpoints. Significantly,

the Hearing Examiner made no findings that would justify deviating from the Commission’s

rules or Commission practice. The schedule adopted by the Hearing Examiner in the instant
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proceeding clearly would undermine public perception and confidence in the integrity of the
ratemaking process at the Commission.

B. THE SCHEDULE ADOPTED
VYIOLATES PARTIES’ DUE PROCESS RIGHTS

It is well established in Illinois that administrative proceedings must conform to the
constitutional requirements of due process of law. Stillo v. State Retirement Sys., 305 1ll.App.3d
1003, 1009, 714 N.E.2d 11, 16 (1st Dist. 1999). Administrative proceedings are governed by the
same fundamental principles of due process as judicial proceedings. Abrahamson v. lll. Dep't of
Prof. Regulation, 153 111.2d 76, 92, 606 N.E.2d 1111, 1120 (1992).

Ratemaking cases such as the instant proceeding are “contested” cases.” {See 220 ILCS
5/10-101.) Contested cases are adjudicatofy in nature, and must be determined by an agency
only after an opportunity for a hearing. (See 5 ILCS 100/1-30.) In such cases, the Commission's
own rules provide for "full disclosure of all relevant and material facts to a proceeding." (See 83
Il. Admin. Code Part 200.340.) Notwithstanding Edison’s desire to have the Commission
implement a fast-track approach, this is an adjudicatory proceeding, and as such fundamental due
process protections are appropriate.

In a contested case before the Commission, parties are entitled to a hearing, pursuant to
both the Illinois Administrative Act and constitutional principles of procedural due process.
People ex rel. Ill. Commerce Comm'n v. Operator Communication, Inc., 281 Iil.App.3d 297,
301-03, 666 N.E.2d 830, 832-34 (Ist Dist.), appeal denied 168 111.2d 623, 671 N.E.2d 742
(1996). However, a hearing alone is not enough. In Operator Communication, the court
specifically found that in contested cases, "[d]ue process of law is served where there is a right to
present evidence and argument in one's own behalf, a right to cross-examine adverse witnesses,

and impartiality in ruling upon the evidence which is offered. Id (Citations omitted.) Clearly,
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the procedural schedule adopted by the Hearing Examinef precludes the parties from undertaking
any of these activities.

Finally, due process requires not only the technical opportunity to be heard, but also the
opportunity to be heard "at a meaningful time and in meaningful manner." Petersen v. Chicago
Plan Comm'n of City of Chicago, 302 Ill.App.3d 461, 466, 707 N.E.2d 150, 154 (1st Dist. 1998).
The Commission’s Rules of Practice provide that in order to eliminate the requirement for a
hearing, Staff, all parties to the proceeding and the Hearing Examiner all must agree that such
approach is appropriate. (See 83 Ill. Adn_lin. Code Part 200.525.) A number of parties including
Staff and Enron objected to the elimination' hearings in the instant proceeding. The
unprecedented expedited schedule robs Enron and other intervenors of any meaningful
opportunity to be heard and is clearly prejudicial to their interests.

| Edison would have the Commission believe that a series of informal workshops
substitutes for the procedural safegﬁards required by due process. As stated in the Objection of
the IIEC, workshops do not have the same protections as hearing. (See IIEC Objection at 3.)
For instance, parties participating in workshops are not under oath; no party has the right to
cross-examine such parties; and parties are not necessarily represented by counsel duriﬁg the
workshop process. Participation in workshops is voluntary and has ne\./er been utilized to forgo
parties’ rights if not presént. Wﬁile in certain circumstances workshops and other informal
negotiation sessions can benefit parties and save Commission resources, Enron strongly objects
to any inference that workshops are an adequate substitute for constitutionally protected due
process safeguards. Illinois law does not support Edison's claim. A failure to maintain this
distinction would undermine the legitimacy of the Commission's decision-making process,

would be a significant departure from the Commission's historic practice, and likely would
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constitute reversible error. See BPPIv. Ill. Commerce Comm'n, 136 111.2d 192, 228, 555 N.E.2d
693, 709 (1989) (Commission decisions entitled to less deference when they drastically depart
from past practice).
X.
RESPONSE TO THE QUESTIONS OF CHAIRMAN MATHIAS

On April 13, 2000, the Chairman issued a number of questions to the pdrties in thel instant
proceeding. Enron has attempted to provide as complete of responses as it could given the time
constraints imposed upon parties to the instant proceeding. Enron would welcome the
opportunity to provide more complete responses in the context of an appropriate hearing.

Question 1

ComEd representatives recently stated during Commerce Commission Electric Policy Meetings
and during legislative forums that the provisions of the Electric Service Customer Choice and
Rate Relief Law of 1997 (Customer Choice Law) are working well and that there is robust
development of retail competition in the ComEd service territory. How are these statements
- reconciled by ComEd with the filing of this Petition in which ComEd requests a substantial
change, on a very expedited basis, in the market value determination?

Response to Question 1

It is apparent that the statements of Edison representatives cannot be reconciled
by the filing of its Petition in the instant proceeding. It is obvious that the reason
for Edison seeking a substantial change in the market value determination on such
an unprecedented expedited schedule is out of its own self-concern, as a result of
the marketplace scenario that is unfolding in its service territory. As recognized
in the Chairman’s Report, “this spring, many ARES may place their customers on
the power purchase option offered by the utility to avoid the risks associated with
energy price spikes during the summer months.” Thus, Edison was faced with
most of the ARES customers opting to take service under Edison’s PPO tanff
because of the low summer Market Values calculated by the NFF.

Question 2

The ComEd Petition states that the expeditious approval of this Petition is in the public interest
because it will promote the ongoing transition to a fully competitive retail market by providing

additional opportunities for savings to customers. (Emphasis added.) Please explain.

19



Response to Question 2

It is not apparent that the Edison proposal will provide additional opportunities for
savings to customers. There certainly is no guarantee that customers would be
better off under Edison’s proposal. In fact, under the Edison proposal it appears
that there is a mismatch between transition charges and market values. As
recognized by MidAmerican, during the higher priced summer period, Edison is
able to collect transition charges even if the combination of transition charges plus
market value yields a price to the customer higher than bundled service. (See
MidAmerican Petition to Intervene and Comments at 5.)  This situation is
reversed in the non-summer months. (See id) MidAmerican further notes that -
since Edison proposes to begin its annual period in the summer, the collection of
transition charges is front-loaded. (See id) The Commission should not rush to
guarantee that Edison’s shareholders receive even more transition charges.

Question 3

Assuming that the summer market value reflected in ComEd's current tariffs is too low and
therefore that the current tramsition charge is too high, and further assuming that ComEd's

proposal in this proceeding is not approved, indicate how, if at all, ComEd Wlll propose that its .
transition charge be changed?

Response to Question 3

. This question recognizes a fundamental problem regarding the determination of
market values and the subsequent calculation of transition charges; the underlying
premise should be reevaluated and revised. Rather than adopting a proposal that
is designed to protect Edison and its shareholders from risk, the Commission
should develop a solution that would benefit consumers, the marketplace and the
utilities. All of the participants in the Illinois electric markets would benefit from
an actual evaluation of the stranded costs that may or may not be appropriate for
each utility to recover through tranistion charges.

Since passage of the Customer Choice Act, Edison has eliminated its fuel
adjustment clause; sold its fossil fuel generation assets; valued its nuclear fleet;
issued securitization bonds; and conducted the financial analysis necessary to
effectuate a merger with PECO. Undoubtedly, there is sufficient information now
available for Edison to present a stranded cost calculation. After the stranded cost
calculation is submitted to the Commission for approval, the Commission should
initiate an investigation to determine the validity of Edison’s calculation and to
monitor the collection of transition charges, if any.

Illinois consumers and the Illinois competitive retail electric market would benefit
greatly by a process that allowed the transition charge to be based upon solid
evidence, rather than various untested and unproven indicies that do not reflect
the price of electricity in Illinois.
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Question 4

Due to the vagaries of the retail electric market and other considerations, what are the benefits
and/or detriments to ComEd recommending to the Commission that this tariff be effective for a
defined time period rather than for an indefinite time period. And what would be the appropriate
defined time period, if any.

Response to Question 4

If the Commission decides to adopt Edison’s proposed tariffs, the Commission
should require that the tariffs remain in effect for only the remainder of calendar
year 2000. The numerous questions regarding the liquidity of the markets
represented by Altrade and Bloomberg and the vagaries and uncertainties of the
retail market in Illinois warrants a limited duration for the effectiveness of
Edison’s proposed tariffs.

Further, if the Commission were to adopt Edison’s proposal, Edison should agree
to .allow the Commission, on its own motion, or upon complaint, to retain
jurisdiction over the instant tariffs, notwithstanding any prohibition contained in -
Section 16-112 of the Act.

Question 6

The proposed tariffs contained in the Petition are applicable only to ComEd. Given the current
. status of competition and choice in Illinois, how, if at all, would the approval of this proposal
affect the adoption of market index based tariffs to determine market value by other electric
utilities in Illinois as well as the development of retail competition in service territories in Ilinois
other than the ComEd service territory?

Response to Question 6

Adoption of Edison’s proposed tariffs would further exacerbate the problem with
the lack of uniformity among delivery service tariffs throughout the state. Since
there is virtually no competition outside of the Edison service territory, approval
of Edison’s proposal will further complicate and inhibit the development of
competition in the other service territories in Illinois. As recognized by the
Chairman’s Report, the lack of uniformity between service areas is a “substantial
barrier to competition.” (See Chairman’s Report at 31.) The Commission
should reject the Edison proposal because it is not a statewide solution. Instead,
the Commission should strive for more uniform business practices and tariff
provisions on a statewide basis.
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XL

CONCLUSION

As dgsirable as it may be to move to an alternative to the NFF, that movement should not
be undertaken if there are too many open questions about the effect of so doinAg‘ The schedule
adopted precludes the parties from thoroughly examining the numerous factual questions and
deficiencies identified by Enron and other parties. Therefore, Edison's proposal for an
alternative to the NFF must be rejected at this time. The Commission should rejec;t Edison’s
proposal because:

e It can be manipulated;

o It does not reflect true price of electricity in the markets into which Edison can sell
and its customers can buy electricity;

¢ It does not promote competition;

o [t would confuse customers even more than the current process;

e It isnot a statewide solution; and

e It does not meet the requirements of the Customer Choice Act.

WHEREFORE, in accordance with arguments herein, Enron Energy Services, Inc.

respectfully request that the Commission enter an Order:

(1)  Denying Edison’s Petition, consistent with the arguments contained herein or, in
the alterhative, setting an appropriate schedule that does not violate the due
process rights of the parties to the instant proceeding;

(2)  Scheduling continued meetingé of the Electric Policy Committee with
representatives of and participants in other exchange traded indices, including but
not limited to Palo Verde, CINergy, COB, PJM, TVA, and ERCOT, in order to

develop an appropriate and workable alternative to the NFF process; and
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(3)  Granting such further additional or different relief as the Commission deems
appropriate.
Respectfully submitted,
ENRON ENERGY SERVICES, INC,,

One of Its Attorneys

Christopher J. Townsend

David 1. Fein

Christopher N. Skey

PIPER MABURY RUDNICK & WOLFE
203 N. LaSalle Street, Ste. 1800

Chicago, Illinois 60601-1293

(312) 368-4000

Dated: April 18, 2000
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